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Mr. James Raub

Project Manager for Ozone Project Work Plan

National Center for Environmental Assessment- RTP Office MD-52

Office of Research and Development

U.S. Environmental Protection Agency

Research Triangle Park, NC 27711

Re:
"Project Work Plan for Revised Air Quality Criteria for Ozone and Related Photochemical Oxidants"
66 Fed. Reg. 67524 (Dec. 31, 2001)

Via Email:  raub.james@epa.gov

Dear Mr. Raub:

The American Lung Association (ALA) offers these comments on EPA’s “Project Work Plan for Revised Air Quality Criteria for Ozone and Related Photochemical Oxidants,” NCEA-R-1068, December 2001, First External Review Draft.

Section 109(d) of the Clean Air Act requires EPA to review the National Ambient Air Quality Standards (NAAQS) and air quality criteria for criteria air pollutants at intervals of no more than five years, and to revise the criteria and standards (and promulgate new standards) as appropriate to protect public health with an adequate margin of safety. The D.C. Circuit has held that this statutory provision prescribes a "bright-line rule" for EPA action:

The 1990 amendments did not alter the section of the Clean Air Act that provides for setting and revising primary and secondary NAAQS. See 42 U.S.C. § 7409. The Administrator, therefore, still must "at five-year intervals [from December 31, 1980] ... complete a thorough review of ... the [NAAQS] promulgated under this section and ... make such revisions in such ... standards ... as may be appropriate."  Id. § 7409(d)(1). The Second Circuit held that this section continues to "set[ ] forth a bright-line rule for agency action," American Lung Ass'n v. Reilly, 962 F.2d 258, 263 (1992), and we agree. Nothing in the Act modifies this "bright-line rule" or otherwise makes it inapplicable to revision of the ozone NAAQS.

American Trucking Assns. v. USEPA, 175 F.3d 1027, 1047 (D.C. Cir. 1999), rehearing granted in part on other grounds, denied in part, 195 F.3d 4 (D.C. Cir. 1999), rev'd in part on other grounds, aff'd in part sub nom. Whitman v. American Trucking Assns., 531 U.S. 457 (2001).

The reason for this requirement is clear: Congress wanted to establish a periodic review of the air quality criteria and standards in order to ensure that both reflect the latest scientific advances on the health effects of air pollution to assure protection of public health. 

Because the ozone NAAQS were last revised on July 18, 1997 (62 FR 38856), the five-year deadline for completion of EPA's standards review (including proposal and promulgation of any new and/or revised NAAQS) expires no later than July 18, 2002. The deadlines for completion of EPA's air quality criteria review, and of CASAC's review of both the criteria and standards, have already expired.
 

Nonetheless, in violation of its "bright-line" statutory duty, EPA proposes a timetable that extends well beyond the July 18, 2002 deadline -- indeed, extends nearly two years beyond it simply to produce a draft criteria document, and does not even propose any timetable for proposed and final rulemaking actions concerning ozone NAAQS. See Draft Work Plan at 5 (Table 2). 

Given that the current review of the ozone standard and criteria has fallen far behind the statutory schedule, it is now incumbent upon EPA to develop an accelerated work plan for completion of that review. The proposed schedule in Table 2 of the draft Work Plan fails to do so, instead representing a “business as usual” approach that does not even include all the steps needed to conclude this review cycle. 

Thus far, the ozone review has taken a back seat to review of the particulate matter criteria and standards. The Act, of course, does not allow this approach. Because the PM and ozone NAAQS were both promulgated on July 18, 1997, the five-year deadline for completion of EPA's standards review for each of these two pollutants expires on July 18, 2002 (and the deadlines for completion of EPA's criteria review and of CASAC's criteria and standards reviews for each pollutant have already expired). EPA is not free to ignore the statute and decide it will perform only some of its statutory obligations. 

In any event, with the preparation of the final draft of the PM Criteria Document now nearing completion, we urge EPA to accelerate substantially the proposed schedule for the ozone Criteria Document. For instance, the CASAC public review meeting on the First External Review Draft of the CD can occur much sooner than five months after the publication of the report, as proposed. Other steps can likewise be substantially accelerated.  

In addition, the Work Plan schedule must extend beyond publication of the final Criteria Document to include other steps in the standards review process, up to and including proposal and finalization of a regulatory decision (including proposal and promulgation of new and/or revised NAAQS as appropriate).  

EPA's past delays have poised the agency to violate the July 18, 2002 standards review deadline, and have already caused violations of the agency's criteria review deadline (and of CASAC's criteria and standards review deadlines). The dilatory approach presented in the proposed Table 2 simply compounds these unlawful delays, instead of putting an end to them as the agency is legally required to do. We urge EPA to promptly adopt a schedule for expeditious completion of the ozone NAAQS review.

Sincerely,

/signed/

Joseph Bergen

Senior Vice President

& Chief Operating Officer

�  Given that the previous air quality criteria were finalized in July 1996, EPA's five-year § 109(d)(1) deadline to review and revise the criteria expired no later than July 2001. As for CASAC, its deadlines to complete review of the criteria and NAAQS and make recommendations to EPA concerning revised criteria and standards fall due under § 109(d)(2)(B) one year before EPA's § 109(d)(1) deadline. Accordingly, CASAC's deadlines with reference to both the ozone criteria and standards have already expired.





If on the other hand, the statutory deadlines fall due not (as EPA has claimed) at five-year intervals from the prior action, but rather at fixed five-year intervals from January 1, 1980, and December 31, 1980, the EPA and CASAC deadlines have likewise already expired. Specifically, they expired no later than January 1, 2000 (for CASAC), and December 31, 2000 (for EPA).





